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David H. Coburn 1330 Connecricuc Avenue. NW 

202429S063 Wa&hinKion. DC 20036-1795 

dcoburn@steproe.com Tel 202429.3000 
Fax 202 429 3902 

February 4, 2011 

« « ENTERED^.. 
Ms. Cynthia Brown Offlce of Proceedings 

Chief, Section of Administration FFR i< 9ni1 
Office of Proceedings ^^^ ^ '^"^ 
Surface Transportation Board Part of 
395 E Street, SW Public Recoid 
Washington, DC 20423-0001 

Re: STB Finance Docket No. 30186 (Sub No. 3). Tongue River Railroad 
Company, Inc. - Construction and Operation - Westem Alignment 

Dear Ms. Brown: 

We are writing on behalf of Tongue River Railroad Company, Inc. to bring the Board's 
attention to a recent development that bears on the pending July 26, 2010 Petition to Reopen 
filed in these proceedings by Petitioners Northem Plains Resource Council ("NPRC") and Mr. 
Mark Fix (hereafter, the "NPRC Petition").' In TRRC's September 9, 2010 Reply to the Petition 
to Reopen, TRRC argued in response to Petitioners' request for reopening on the basis ofthe 
leasing ofthc Otter Creek coal tracts by the State of Montana (a) that the Board had analyzed the 
potential cumulative environmental impacts associated with mining at the Otter Creek tracts 
based on reasonable assumptions in TRRC I and (b) that the leasing ofthe Otter Creek tracts did 
not warrant reopening because the leases provided no new specific information regarding the 
potential impacts ofthe mines than was available prior to the leasing and did not make mining at 
Otter Creek any less speculative for environmental review purposes. In connection with this 
second point, TRRC noted that the leases were the subject of legal challenges in state court and 
could be overturned. This letter updates the Board with respect to those legal challenges.^ 

' The Petition to Reopen also embraces Finance Docket No. 30186, Tongue River R.R.-
Rail Construction and Operation—In Custer, Powder River and Rosebud Counties. MT, and 
Finance Docket No. 30186 (ICC 1985) (TRRC I); and Finance Docket No. 30186 (Sub No. 2), 
Tongue River Railroad Company—Rail Construction and Operation—Ashland to Decker, 
Montana. 

^ On October 8, 2010, Petitioners filed a rebuttal to TRRC's September 9, 2010 reply. 
On November 1, 2010, TRRC filed a reply to Petitioners' rebuttal. 
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TRRC cited and attached to its reply two complaints filed against the State of Montana, 
Montana Board of Land Commissioners, Ark Land Company, Inc. and Arch Coal, Inc. 
challenging in state court the Montana Board of Land Commissioners' decision to lease the Otter 
Creek tracts without first conducting an environmental review under Montana's Environmental 
Policy Act ("MEPA"). The Plaintiffs (which include Petitioner NPRC) claim that the provision 
of MEPA which exempts such leasing decisions from environmental review contravenes the 
section of Montana's Constitution which guarantees a public right to a clean and healthful 
environment. On December 29, 2010, a Montana District Court hearing the two consolidated 
lawsuits denied the Defendants' motions to dismiss, finding that MEPA would have applied to 
the Land Board's leasing decision but for the statutory exemption and that Plaintiffs had made 
"at least a cognizable claim" that the statutory exemption is not constitutional.^ 

This Court's decision, which is attached, offers additional reason to deny reopening on 
the basis ofthe Otter Creek leases since the status of those leases remains at best uncertain, 
underscoring that mining at Otter Creek remains no less speculative than it was at the time that 
the Board issued its decisions in these proceedings. TRRC thus urges the Board to promptly 
deny the pending Petition to Reopen. 

Respectfully submitted, 

Betty Jo Christian 
David H. Cobum 
STEPrOE & JOHNSON LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 429-3000 

Attomeys for Tongue River Railroad 
Company, Inc. 

cc: All parties of record 

^ MEPA's application at the stage when the lessee seeks a mine pemiit from the state is 
not at issue in the proceeding and not in dispute. 
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R'7'i..__FRiW.'!?. _ . 

MONTANA SIXTEENTH JUDICIAL DISTRICT COURT. POWDER RIVER COUNTIT 

NORTHERN PLAINS RESOURCE COUNCIL, 
INC.. and NATIONAL WILDLIFE FEDERATION, 

Plalrmfis, 
va. 

MONTANA BOARD OF LAND 
COMMISSIONERS, STATE OF MONTANA. 
ARK LANO COMPANY. INC. and ARCH COAL, 
INC. 

Defandanta. 

MONTANA ENVIRONMENTAL INFORMATION 
CENTER. THE SIERRA CLUB. 

Plaintifia, 

MONTANA BOARD OF LAND 
COMMISSIONERS, STATE OF MONTANA, 
ARK LAND COMPANY, INC. and ARCH COAL, 
INC. 

Dwfandanta. 

Cauaa No. DV-^M01I^2480 
and Cauae No. DV-^8-20104481 

Judge Joe.L. Hegel 

MEMORANDUM AND ORDER RE 

MOTIONS TO DISMISS 

Befine the Couit aie die De&ndants' Motions to Dismiaa Plaindffl' Amended 

Complainfa. The parties fiiBy briefed fee motiona. OaDecembcr 9,2010, flua Coiat heaid oral 

ergianent Anthony Jdmslone and lennifb-Anders rqjcesoited die Defbodaot M b ^ ^ 

Land rommi<winneB ("Land Boaid"). Marie Stermita and Jefficy Oven lepreaeoted Defaidamg 

Aik Land Company, be . and Axch Coal, bie. (collectively "Aiah Coal")^ Jack Tuholske 

npresented Plaindfib Notdum Plains Resouiee Council C*NFRCO and die National mnidlife 

1 

J ^ 
Bao/zooSi xsia ivioianr aixaaixis TTee>£Moti VIA »B:CT ITOZ/IO/TO 
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Fedeiailoa CNWPO- Jenny K. Hatbine lepresented Plautiffi Montana EnviiDnmenial 

Ihfibnnation Center C'MEIC) and die Siena Chib. At elose of aigument, the motions vwie 

deemed submitted. 

From die tecoid befora die Couit, the Coart now Issues its Memorandum and Order: 

Memoramlum 

L PLEADINGS A PROCEDVEK 

PUiiiti£& have filed suit seeikmg a deetaratory judgment that die Defendant Land Boatd 

feiled to oondttet a eonstitudonally^xequiied environniental review prior to entering into a leaw 

of sppoxlnate^ 9,000 toineral acawfi in Soudieastem Montana to die I>sfendama Anh Coal, for 

die puipose of strip ndning cosL Tbe Lafld Board's hoUinga axe eheeker-boarded widi privately-

held nunetal holdings, mostly owned by Ardi CoaL Togedier, the holdfaigs cootatai 

approximately 1.2 biUion ions of cod. Plaintiff allege that die miniiig of die coal nugr tesult in a 

broad BRi^ of enyiranmesiBl and aocioeoonornic efiGwts, faicluding, bm not limited to, air and 

water pollution, bocnn and bust oyeles, and global wanning. Fpr tbe purposes of coosideiing a 

motion to dismiss under Rule 12(bX the Court must consider true all wall-pleaded fects. 

Plaimiffl cpniphdn diat Mbntsna Consdmtion Article II, See. 3, and Attiele DC, §§ 1.2, 

and 3 ("Montana Constitution enwonmental pioviskins") lecpuiB tbat tbe State of Montsna 

conduct its busbess in a manner to protect its citizens'right to a clean and healdifiil 

environment̂  that die ahiaf meebsni.'wi die Mbmam LegialaftiBe hi^ nyy! to implemfflt these 

constitutional ptoieefions is die Moniana Ecvironmenlal Policy Act ('*MEPA'0> 

Plaintilffi fimher convlain diat but ibr die enaetmem of MCA fi 77-1-121(2). MEPA 

WDidd have laquiied the Land Boatd to conduct an en^ îonmcaital study prior lo entering into the 

lease in dus case, and diat the statute's defenal of the enviimunental review firan die leadng 

stage to the hOer mine pennittiiig stage in tius case uneoiistitutionally denies the Pfadntiffi'right 

to dia eariy eDviroomeatal review, which would preserve the Land Board*s right to plaee 

mitigating conditions on die coal mining, obtain raoie fevorable financial terms, or ID decide not 

to eoto into a lease at aii 

Tie Defendants move to dismiss die-Plaintiffi' Amended Complamta arguing: 

sao/cooQ xsia iviaiaar axiaaixis Tiec»I»SOf'T V/i SS-'CT xxn/io/xo 
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(l)Plaintiffilackstan£ng ferfeihaetc sufiBdendyall^ehaim; 

(2) Plaiotiffe lack standing because die (amxoverv ia not ripe (ready for 84]udieaA»i) hi 

dut the cscecution of die lease does I ot result m any harm or imminent threat of harm 

• snd that die contcoversy will not be I ipe until die Land Boatd bas reviewed a spedfic 

mine plan; 

(3) Even in die absenoe of MCA § 77-1121(2), MS>A would not ^ l y until die Land 

Board and die Department of Natur J Resources ('*DNRCO have issued dieir final 

review documents under MEPA, sin ie the lease only grants Arch Coal a contingent 

ri^ to devdoprnmL 

(4) That propedy enacted staitutes ere p ssumed constitudonal and Plaintiffi have not 

proYca dtat MCA fi 77.1-121(2) ia o heiwise. 

JL FACTS. 

The following faets are not disputed. Aj of March 18 2010, dw Land Board leased 

sfqaoidnatdly 8300. inineral acres to Axk Land a wholly owned subsidiaiy of Aidi Coal, for the 

purpose of milling coal. The stam^wiied aeres' idiidi are checkei^bosided widi approidtnai^ 

6.000 acrea of privately owned minenl rights. 1 bgedierthey are refined to as Ihe "Otter Creek 

tracts" aad contun an estimated 1.3 billion tons of coal, which if mmed and burned, could yield 

19 to 2.4 billion tons of carbon dioxide. 

Pursuant to MCA § 77-1-121(2), the Lai id Board did not oonduet any review of die 

possible eovuonmental oonseqnenoes of the ndl dng of diB coal prior to entering hdo die leases. 

However, die leases asa sul^ect to later MEPA I avuvnineiital review by die Department of 

Environmental (Quality CDBQ") and the Depan mentof Natural Resourcea ("DNRC"), as well as 

Land Board finsl qipioval before actual mnun^ could occur. 

For die purpose of dus motion to disnds I, the CoDTt also assumes that die myriad advene 

enviDonmental consequences alleged by Plaiatifiii may occur should minhig be qquoved. 

m . LAW A DISCUSSION. 

A, ptT"''*"r 

aoo/»ooia xsia ivioionr BijaaaDcis TTeensBon VIA SCCCT TTOZ/^O/TO 
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The Land Board and Arch Coal content dial die Plaintifik do not have stsndtaig to bring 

this actJoobeesMse diey do not allege Imminent iquiy and becanse die process will not be ripe 

for review until a spedfifi minmg plan is oonsk end and ruled upon, that Is, die case does not 

present a '̂ 'usticiaiblB eontroveisy.** 

Defendants argue that the any alleged unuries eomplained of wnnid occur, if at all. feom 

. die inhdng of coal not fiom the leashig of coal and tbat Plaioliffi'aidt is therefore pranature. 

T h ^ ftnidwr argue dial the MEPA review undejiafcn by die DEQ and tbe DNRC at die done of 

fordier peonitting ia plenary and encompasBea an die alleged damages enviaioned by die 

Phuntiffi, mchaluig secondary damages such a I global warming. For foe reasons set ferfli m 

eddtessiiig foe constitutional issue below, die Court does not necessarily agree widi tills 

coatentkm. Arch Coal got somedurig for its moB^t--whedier that was inerely an option to put 

forfe a mining |dan or somethmg sufficient to implicaie Montana's constitutional eaviieameatal 

protectkms is die question that wQl be fordier addressed bdow. 

Plahidfb have alleged iquiy to members of dwii oiganiaations who fish, hunt, ranch, 

feim and reoeaie in the Otter Creek area andidi hydiologically-oonnected riparian areaa. This ia 

sufGeieiit (o satisfy die lequireflMat diat die Fbptiffi aBege eidsting and genuiae rights. 

PlBhitif&hBveallegedacanstituti<»alviobtioi|0fMbntaaaConstitntionAiticIeiI, See. 3, and 

ArtideKtfifi 1,2, and 3, guaranteeing die pubjie right to a clean and bealtfafoleuvinmnienL 

TUs qtudlfies as a eotitiovexsy upon winch dw pouit nuy effeetivdy (qjerate ar4 upbn v d i ^ 

Court csn issue a foialjudgnieoi 

The Court conchidea that dw Plamtiffl have standing. 

B. MEPA Anpiic«f«*»> - " « â ĤA B 77.1 J 2 1 Q 1 

Uw Laud Boaid and Arch Coal argue djat even if hiKA fi 77-1-12]^) did not eidsi. 

MEPA woukl not apply at the leasiiig stsge and wooU only come mto play at the permitting 

stagefoOowhigdwpraposalof aspeeifiemmiiv plan, ̂ ^Nor^Far t tP resana l i anAm v. 

D ^ testate Lands, 238 MonL 4S1.778 P.2d 8fi2, (MbnL 1989). 

Plaintiffl counterlfaat dus does not make sense because (1) dwK wDuU be no reason to 

enact dw statute if MEPA did not ̂ ^ at foe leasing stage and (2) in dw case cited by 

Defendants, dw state agency did, hi feet, do aprdease enviranmental review. 

900/SOOSl xsia ivioioar Biwaauis TTeC»£ft80»T XVd SesCT TTOZ/ZO/TO 
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The Flusdfb have the better of foe Btgi ment Defendants argue foat it is perfectiy clear 

that issuance of a leaae does not trigger NiBPA Rview, dtAiffATorfA ForJciVewniarian iffm 

Dspf. o/5^aia lamft; 238 Mom. 4S1.778 P.2d p . (Mbtt. 1989)̂  aad feat § 77-1-121(2) was 

meidy enacted to clarify dwt fecL First, if it were so clear, wAy would it be neeeasary for tiw 

Legislatuie to pass spedal legislaiian to d8iifyjnicfawdl*estBblishedbw7 TheirewQuldbeno 

xeason to eaaet tiw statute if it were dear diat MEPA did not qqily at the lease stage. 

Second, North Fork did not hivolve a qi estion of'vrfwtiwr MEPA applied to die issuance 

of a lease, but whedwr a higb« degree of review was required tiian tiw degree appUed-by foe 

state agency. In JVbrtfi Fork, an envhonmeaial organlaation challeoged the Land Board's 

t ^ iovd of dw driUuig of a test wdl fo an enviionmentaUy sensitive area adjacent to CHsder 

Nadond Fade wjdxnit first preparing an Eavtmnmentd Lnpect Staumwst C'EIS'O. The Montema 

Sipenw Court heU that an BIS vvas not reqmted because the pndiniixwry envininmeotal levlew 

CTER*0 foat fee Land Board had completed prior to issuance of foe leases fo question oonduded 

foat tiw issuanee of the requested oil and gas leases wifo certain proteetive stipulations would not 

be "an action by state government 'dgdficand][ afSseting tiw qoaliiy of the human envbonment,* 

tiwiefoie tequhfog an EIS nnder fi 7S-I-201, MCA"Norik Farksy/Kra, 778 P.2d at 865.̂  Thus it 

is dear that the Land Board did m feet engage ifl MEPA eavironmeiitd review prior to issuance 
I 

of foe leases in North Fork, whidi MEPA revieiw infoniied its dedsion and the piiblle regarding 

protective stipuIatiOBS to mdude in the leases, 

The Court connliidna foat but for dw intervention of MCA § 77-1-121C2), MEPA would 

apply at foe lease stage in tiiia case. 

C CoBstitattenailtvofMCAl 77»Mllfl). 

MCA §77-1-121(9 exempis dw Dqwrtmant of State Landa and foe Land Boaid fiom 

conqdying wife Tide 75, chatter 1, paria 1 and |2 (MEPA) *\vhen iasubg any Isase or license that 

eiqaesdy slates tbat tbe lease or lieeaae is sulijc Bt to finfoer permitting under any of the 

provisions of Title 75 or 82." MEPA review hui been the primary mefood of insuring diat 

sigaifieant state actions were taken only after taUng a hard look at tiw environmental 

' Ik dwuU also be noted AatMyrt/"ori mvolved Ae drilling of 
leadnjl aad Aat the Depntnunt ef State Laodi coffl|deted 

a ten well punnaiit to a aecoed nntod of oa aad gaa 
an BIS ia 1976, prior 10 iMiios die ISBBI round etleases. 

800/900 Bl xsia ivioionr Hifiaaixis TTe»z«90»T v n se:cT xioz/ta/xo 
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consequences of sudi actions. It is undisputed 1 lat foe Land Board entered foto foe cod leaaes 

wxdwut first conducting a MEPA or any other type of environnwntd review or assessment 

Plaintififedahndwatanxtoiyexempdon^cod leasmg foim M ^ A review at foe lease • 

stage uaplicates dw clean and hedthfoloviroii ment provisions of foe Montana Cbnstitttion as 

qplied to this ease by exempting the Land Boapd from serioudy considering the enviroamentd 

coBsequences before committing dw state's lesouces to devdopnwnt Thqr.argne foat the 

critied "go^io go" dedsion is taken at the l e a s ^ stage and diat onee dw lease is signed, foe 

Land Board ^vea iq> the right to change its mirid fo order to protect the wider cmvironment 

Deftndautd ehdm that aa applied to tins case foe''exeinption'* only dd^yi MEPA review 

until there is somefoing more tangible to xeviei) *--a mfofog pla»--diat foe Plaintiffe lose ncahing 

wifo foe deby, and diat because of tbe combini tion of statutory reqniiemenis, legofadionB aod the 

contingent nafore of tiw lease. Plaintiffe will be fiee fo rnse all fodr eriviioihnentBl ooncons at 

dw ftirdwr permitting stage, and DBQ. DNRC, mdUwLanid Boatd cat consider all of tiiose 

oonoeins fo delennining vdwther to aiqirove, m idify or deny any pro|io56d mining plaiis under 

the lease. They daun nofoing is taken ofiTtiwte Ue. 

Plamtiffi ic|fly tiiat dtiiou^DEQ may w able to consider secondary impacts such as 

globd wamriag. ithas no audiorify to do aftythmg about them. It is geared exdusivdy towards 

mate locd air sod water quality issues. 

Tiw question is ydwdier tiw statute's COG nqition of tiw Lsnd Board fi»m a reqidsanwdt to 

conduct aoy sort of inithd environmentd renev r at tiw lease stage fo fovor of hder MEPA 

reVieWt lavoWes an umtrievabte commitment c ftesowces to a prcgeet that may signifieantiy 

sdversdy affect ilw human environment fo odwr words, by signing tbe lease did the Land Board 

take sonwdung off the table that oould not laieinbe widdidd and, if aOk was that significant 

erwnig^ f n i tnp l f ra te Hfrif. iwwcrihrtiftHal ap«^yftnn)*rttill f f f f t f r t i O M U^p l fH l fP tgd b y M B P A 7 

To adopt foe Defendants'reasoning ¥Vifoiesped to the ooostitutionaiity of MCA § 77-1-

121(2) WDuU aUow tiw Land Board to convert rablio propeity rights to private property ri^its, 

stt^qiiing away its spedd protections before e v ^ conskieriog possible envhoruneotd 

consequences. Once converted fiom pubUc property to private property, fiirdier review by dw 

800/lOOlB i s ia nvioianr ainaajuns TTee»£B80»T VIA SesCT TT0I/£a/TO 
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Land Boaid and other ststoagndes wodd appear to be restricted to its purdyregulatmy . 

fimctions, wife foe need to treat the now private property ri^ wifo deference.' 
* I ' 

Tbe rqnaiiring qnestioo isiidwdier tius state action is sufiBdcotto implicato the 

oonstifodond pixitection of tiw dean aiMlheddifol environment? If so, tiw right to a clean and 

heahfafol environment is a fimdamental rightdid arty rule tiwt impllades that right Is sulject to 

sirici scnrthty snd can ody survive scrutiity if foe State establishes a eoiiqwlling state inteiest 

and tint its sctiott is dosety tdlored to effeeinate that mterest and is the least oneRnia pofo that 

can be tdoen to achieve the State's otgectiva. ilAwiAinii EHvirmanennd bi/bmution Center v. 

Dept. efEnvtronmental Quality, 296 Moot 207, f 63,988 P.2d 1236, % 63, (Mont. 1999). 

At diis pdm, it appears tiiat Pbdntiffi hi nre made at least a cognizable clahn tiwt MCA § 

77-1-121(2) is not oonstitutiooaL If tiwy can prove that, foen some fiirm of MEPA review wodd 

qipty at the leaaa stage. 

Onler 
i r i s ORDERED: 

1. The motions to dismiss an denied. > 

2. The Cleric ofCourtdull'fileddsdoeament and mdl or ddiver copies to counsd of 

record at thdr last known addressesJ 

Dated Ais 29fo day of December, 2010.! 

• 2C 

' ' • • . , i . n » ' 

* To die extent diet Deftodant}'aigue that al 

.Wea*/r6m B a t W 

off flte ttUa, diqf may be Judidaliy stepped foaa 
liniidag dia Laid Board aad oaer ag^eies'laiv MEPA Kview to puiriy ngdattiy i ^ ^ 

I 

900/900 gl xsia ivioionr sxNaaLxis TieClrZSaOliT XVH 9C:CT XXOZ/LO/IO 



CERTIFICATE OF SERVICE 

I hereby certify that on this 4* day of February 2011,1 have caused a copy ofthe 

foregoing Letter of Tongue River Railroad Company, Inc. to be served by first-class mail, 

postage prepaid, on coimsel for the parties of record in STB Finance Docket Nos. 30186,30186 

(Sub-No. 2), and 30186 (Sub No.3). 

^^w^// 
David H. Cobum 


